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.© COURT FILE NO.: 07-CV-327141PD2

| DATE: 20070227
ONTARIO i
SUPERIOR COURT OF JUSTICE

e

BETWEEN:

1";.‘2-."4:\;‘;1\-;—'-.__.-:-:;-

LTS

[ LN

STEPHEN SMITH, ROD LAWRENCE,
DALE CARTER and:DAVID DEVINEY

Thomas Curry and Dena Varah, for the
Applicants

- and -

)
)
)
)
)
L) ,
Applicants ) o4
)
)
)
THE TORONTO POLICE ASSOCIATION . ) Charles Wagman, for the Respondent
)
! '!) :\‘
Respondent ') i)
R
) .
) HEARD: February 23, 2007 e
Pitt J.

[11  On January 25, 2007, the Board of Dirgctors of the Toronto Police Association passed the | ; I
following resolution: i
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RESOLUTION OF;THE DIRECTORS

OF

¥

TORONTO POLICE ASSOCIATION

—ak.

Based on the legal advij'rge;:of Charles Wagman, presented to
us on Sunday January 25, 2007 and thereafter concerning the
responsibilities of the TPA Beard of Directors and the absence of
legal siatus of the Legal Assistaice Plan Board.
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WHEREAS the Boqx@éjéf Directors has determined in the -
circurnstances that the Legal ‘Adsistance Plan Board be dissolved
and the duties of the Legal Assistance Plan Board be assumed on a

temporary basis by the Board ‘of Directors of the Toronto Police
Assogiation.

BE IT RESOLVED THAT:

. Effective today’s datég;%h:’\je, Legal Assistance Plan Board be

and the same is hereby dissolved.

- Effective today’s darejatl duties and responsibilities of the

Legal Assistance PlanBoard be performed by the Board of
Directors of the Toronto-Police Association.

. The Board of Directogs of the Toronto Police Association

shall perform the saididiities and responsibilities which had
been performed by the Legal Assistance Plan Board until
such time as the nrgx’:i‘sibns of Regulation No. 7 can be
reviewed and amendediat a general meeting of the Toronto

Police Association andya new Lepal Assistance Plan Board

be appointed/electedﬁmfi’. suant to a revised Regulation No,
7. femphasis added.] " -

The foregoing resolutiony:dre; hereby passed by the directors of
the. corporation as evidenc;"iz_ff,by their signatures and pursuant
to the provisions of The -Cé'iiporations Act, RS.0. ¢. 38, as
amended. Motion carried —6 for ~ 2 against.

Dated at Toronto this Zﬁth‘dhjz\-of]anuary, 2007.

This application was brought for:

(a)

(b)

(©)

P.B3718

An order setting aside the resptufion of the Toronto Police Association Board of
Directors (the “TPA Board™) 'ddéed January 25, 2007 purporting to dissolve the
Plan'Board and assuming the-ditties of the Legal Assistance Plan (the “Plan”) (the
January 235, 2007 resolution™),-

A declaration that the TPA Boaid exceeded its authority under the Toronto Police
Association Constitution and Bj-Laws and Regulations, revised March 2004 (the
“TPA Constitution™) in passingthe January 25, 2007 resolution.

A declaration that the January 25, 2007 resolution is ultra vires the TPA Board
and is pf no force and effect, '
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(d)

(e)

®

()

ey

(1)

()

(k)

31  In the

A declaration that Regulatior No, 7 of the TPA Constitution establishes the
procedure for election of the Plap Board, which may not be dispensed with except
through a vote of the TPA membership.

An order reinstating the Plan,Bgard to its role in administering the Plan and the

Civil Legal Assistance Fund and the Criminal Legal Assistance Fund (together
“the fund™) in accordance with:the Constitution.

A declaration that the Plan Bpdrd's engagement of Walter Jackson and Maria

Taylor by contracts dated' Mgy 4, 2005 pursuant to subparagraph 5.16 of
Regulation No. 7 was a valid éxescise of its authority.

An intedm order requiring ﬁhe’UPA Board to return the files and other materials
of the Plan Board appropriated by the TPA Board on or about January 26, 2007,

to the Plan Board pending a determination of the validity of the J anuary 235, 2007
resolution. :

An interim order returning the Plén board to its role in administering the Plan and

the Fund pending a determitigfion of the validity of the Jamuary 25, 2007
resolution. -

An order restraining the TPA Board from contacting Professor John McCamus or
any other solicitor retained to.advise the Plan Board or interfering in any other

way with the delivery of apy opinions arising from these retainers to the Plan
Board,

An order requiring the deliver up of any and all solicitor and client privileged
materials of the Plan Board anfl restraining the use of the materials by the TPA
Board or its advisors, '

An order restraining the TPA, Bﬁqrd from holding an election or otherwise making

an appointment of a new Plan Bodrd pending a determination of the validity of the
January 25, 2007 resolution.

uiterest of expedition, I set ot ‘here all the grounds outlined in the record in

support of the application:

(a)

(b)

The TPA is a non-share capital.gorporation incorporated in 1956 that has as its

purpose the representation of the: interests of the members of the Toronto Police
Service.

The TPA Board of Directors ate eelected by its membership. Presently the TPA
Board has 9 directors, -
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(c)

(@)

(e)

@

(2)

(h)

(i)

@

(k)

M

(m)
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the 4

The TPA is governed by.f _i;a‘:}@onstitution, By-Laws and Regulations. The
Constitution is approved by.the members of the TPA and amended by them
exclusively. The present Congtitution was approved of in March, 2004

The Plan was established by.thé membership in the Constitution as a means of
providing funding for membegsifacing criminal charges and pursuing actions in
certain eircumstances relating'to the performance of their duties, and has existed
since ]1991.

The Plan is governed indem.‘ ently by the Plan Board who are elected from
among Stewards and Chief Stewarts clected every three years by these members.

{emphasis added,]

The Plan and the Plan Boatd. wére created and administered pursuant to what is
now set out as Regulation No. 7 to the TPA Constitution.

The members of the TPA appreved Regulation No. 7 {formerly Regulation No. 9]

at a general meeting in 1991 Whereby, inter alia, the procedure for election of the
Plan Board was established.

Paragraph 5 of Regulation I\;Id:"f;";provides that the Plan shall be governed by the

Plan Board and shall consist‘gf up to seven members selected by the chief
stewards or stewards,

Subparagraph 5.3 provides that'each Plan Board member shall serve for a term of
three years.

Subparagraph 5.11 sets out the.authority of the Plan Board:

The Plan Board is responsiblg for carrying out the purpose and

(intent of the Plan. The P.[l;'xi{Bl:tiard may institute policies and
procedures and develop appropriate forms in order to give
effect to the purpose and inteint of the Plan, and in order to

insure that the Plan funetion'is an efficient and effectjve
matier.

The Plan Board maintains twiof::‘m'g.;ounts, separate from the TPA accounts, in order
to administer and meet the obligations of the Plan.

Walter Jackson is retired meinber:of the Toronto Police Service and a member of

the TPA who has been emp!@,yéd since 1998 by the Plan Board pursuant to
subparagraph 5.16 of Regulation No. 7 as the Manager of the Plan.

Maria Taylor was employed sin¢e:September 2000 by the Plan Board pursuant to
subparagraph 5.16 of RegulationNo. 7 as Assistant Manager of the Plan.

e LTSS

Tt s Mg

L

iy

.

e e

P

- e R

SO et

LV T S M

pones

Lt

et Ee TR DT

ETR =

Tz e e e

.
Sy

e S BT -0 E =

T N g

[ ot el

pe

e
el

s AT
B s

ANl

B

I
g

i

AT =

SE A i M

v R
Pl Y

SIrad® T

=

P ST LI Saeidie B2 UL

Rt
=

Py

-

P

o

et
Tl
..:r).s_.’;vn.au_.r.__ﬁ

-l

-



FEB-27—2887 13714

(n)

()

(p)

(a)

()

(s)

O

()

)

(W)
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' ‘E‘age 5

Walrer Jackson and Maria Taylezr were both employed by valid contracts entered
into with the Plan Board, to: thié khowledge of the TPA Board. [emphasis added.]

Subpérag’raph 5.17 of Regtil_at;ip;; No, 7 provides that the Plan Board may retain a
lawyer, at the expense of the;Plan, to provide it with an opinion concerning any
matter that comes before the Plan Board.

Purstiant to paragraph 7 of Regujaiion No. 7, the Plan provisions may be amended
only By the Plan Board, uponthe approval of the Board of Directors of the TPA
aud after a vote of the membership in accordance with the TPA Constitution.

Part X of the TPA Constitution provides that any amendment to the Constitution,
By-Laws or Regulations muystibe passed by two-thirds of the members at a
general meeting upon twenty=one days’ notice of the proposed amendment.

There was no general m;_e.tip:g called by the TPA Board proposing any
amendments to Regulation No. 7to the TPA membership.

On January 25, 2007, the TRA Board purported to passed the impugned
resolution.

On January 26, 2007, the TPA-Board purported to declare the contracts entered

into between the Plan Board and Walter Jackson and Maria Taylor “null and
void™. -

In the case of Walter Jac]gsan,'.}the TPA Board purported to end the contract

without compensation or nofite. " The TPA Board had no authority to so declare
the contract null and void.

In the'case of Maria Taylor, ‘the TPA Board purported to declare her contract
“null and void” and then subsefjuently purported to “soon be in a position to
provide you a formal offer of employment as Executive Assistant to Legal,
Assistant Plan”. The TPA Bozridhad no authority to make this declaration.

Rules 14 of the Rules of Civil Procedure and provisions of the TPA Constitution.

[4]  Unfortunately, there is some urgency éi;;}g_'ressed by both parties to have the issue resolved
prior to February 27, 2007, the date fixed by the respondent for elections to the Plan Board.

THE GROUND RULES

[5] It is my view, and I believe the partie;r‘:,'a;gfee that the resolution of this issue must proceed

without passing judgmient on the propriety or impropriety of the conduct that lead to the passing
of the Janmary 25, 2007 resolution, for the reasons that:
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: Page 6

(a)  The proceeding is by way o"f:égé}ication in circumstances in which it is fair to say
the parties implicitly acknowledge that there are no material facts in dispute.

(b)  In these particular circumstantes s whether the TPA Board had the jurisdiction to
pass the impugned January 25,2007 resolution does nat depend on the motivation
of the Directors of the TPA Board.

THE ISSUE

[6]  Stripped to its essentials, the issue to bé 'determined, outlined with their usual lucidity by
both counsel, is whether traditional notions.of orporate law enshrined by statute in s. 283 of the
Corporations Act, R.8.0. 1990, c. C-38 requifing that “the affairs of every corporation shall be
managed by a board of directors however designated,” supplemented by certain specific
provisions in the Constitution of the TPA Board gives the Board of Directors of the TPA the
junisdiction to dissolve, without the appraval of the membership, what was clearly a careful,

claborate attempt made by the members of thie TPA Board in their Constitution to carve out an
independent role for the Plan Board.

[71  Some of the specific provisions I referred to above are:

3.2.11 The Board shall appoint such committees as it may deem necessary in the
interests of the Association. Each committee shall elect its own Chair except
where a Chair has been appointéd, Any member of the various committees may
be removed at any time at thefigeretion of the Board.

3.2 17 The Board or its designee shiaﬁ'ih;ave a charge of all books, papers, documents and
materials pertaining to the business of the Association and all such books, papers,
docurients and materials shall ternain the property of the Association.

3.2.18 The Board or its designee shall have care and custody of the funds of the

Association and deposit said finds to the credit of the Association in such
financial institutions as the Boaxd directs,

3.2.19 The Board or its designee shalbkeep an accurate record of all monies received and
disbursed to the satisfaction' of jthe auditors and shall produce same for their
inspection at any time. The Board's designee shall provide a financial report to
the Board as required and to the'riermbers at General Meetings and at each Annual

General Meeting. |
3.2.27 Every member of the Board shﬁl{:‘;

(a)  -perform his duties ar e‘f}j;‘gimes in a manner credible to the Association and
in the best interests of the fnembership:

(b)  attend all meetings as reguired by the membership, the Board or the
Constitution and By-laws;
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(€)  act as Chair, memberd¢ lisison member of such committees as may be RS
~ assigned in compliancewith the Constitution and By-laws and Regulation )
7 : i

T T

RGeS T T A

(d)  remain knowledgeable'#bout matters pertaining to Association activities;

Aty e L T

(€) . assist and advise memibers where assistance and advice are sought or
observed to be needed; \

1

(£ enter into a confidentiality agreernent with the Association;

5 e max

o

e T F

(£)  perform other duties asumay be assigned by the Board. - L

[8]  For the reasons that follow, [ ﬁnd:-.;“‘,t the TPA Board did not have jurisdiction to j;_i;';
dissolve the Plan Board. The resolution of fhils dispositive issue requires an in depth examination -
of the TPA Constitution. :

[9]  There are several provisions in the Ct}ﬁ@iituﬁon that purport to carve out this independent
role referred to above for the Plan Board. I'refer here to the following provisions of Regulation
7, which as noted in the impugned January 25, 2007 resolution, is the obstacle that the Directors

of the TPA Board believe needs to be eliminated by reviewing and amending at a general
meeting at a later date:

I e AT

PARA. 1: PURPOSE OF THE PLAN

e

P

T A TAIEALT e Tokk . RTRS

e TeltTalo

1.1 In appropriate cases, to previde on a “without prejudice™ basis, financial
assistance beneflis to a member, of the Plan, when the Member is charged in
relation to an act(s) done in theattempted performance in good faith of his or her
duties as an employee of the: Service and to provide financial assistance to
Members(s) who are commenging and prosecuting civil proceedings based on
facts which occurred while thé:Member was discharging his or her duties as an
emplayee of the Service or which arose due to the fact that he or she was an
employee of the Service or who Was acting on behalf of the Association and who
otherwise come within the scape of the plan and in appropriate cases the
prosecution of or response to afiappeal.
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PARA. 2: INTENTION OF THE PLAN
2.1 A decision by the Plan Board o provide or deny financial assistance benefits of
the Plan pursuant to Part IT is:nof based on the alleged or determined innocence or
guilt of the Member who has'beén charged with a criminal offence and shall not
be interpreted as such, The :Plan Board is concerned only with whether the
charges arose out of an attemptéd performance, in good faith, of a Member’s

duties &s an employee of the Service, based on the information provided at the
time of the application.
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A decision to provide or deny financial assistance to a Member in relation to civil - :
matters pursuant to Part II] shak] be based on the Plan Board's opinion that the o
tssue(s) raised, or to be xa;tsed are of an interest to the Members in general or that :
the issue(s) raised or to be aiéed are of such an important nature to the Member )
who has made the application. that assistance should be provided. 27

PARA. 5: BOARD' OF ADMINSTRATORS OF THE PLAN

5.1  The Plan shall be governed by,a"Plan Board. The Plan Board shall consist of five
members selected by the Chief Stewards and Stewards of the Association of
which at least four Plan Bodrd ‘Members are Chief Stewards or Stewards. The
Plan Board must consist Of at Jeast one Civilian Member and one Uniform
Member. The Chief Stewards and Stewards shall strive to make the membership
of the Plan Board reprasentaﬂve of the membership of the Association. To be

eligible to serve on the Plan Beard a candidate must have attended at least seven
of the last twelve General qu;xqgs of the Association.

A A ]
£ Sl H L

P A ORI )

_x-“
ST g 0

w_-
ZaeD
S P gy

HRES RIS Syt

The Board of Directors of the Association may in its sole discretion after
receiving a recommendation tg ¢o so from the Plan Board jncrease the number of
the Plan Board members to seveii. [emphasis added.]
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Shouid the Board of Directars of the Association increase the number of the
members of the Plan Board to séven, the two vacancies so created shall be filled
by way of any election amongﬂ’che Stewards and Chief Stewards, one of the new
members shall be elected for'a pne year term and one for a two year term and
therefore the Plan Board shaH consist of seven Members selected by the Chief
Stewards and Stewards of.the Association of which at least six Plan Board
Members shall be Chief Stewarﬁs or Stewards. The seventh Plan Board member
may be a Member at large of thr:’Assoc:atlon or a Chief Steward or Steward. The
Plan Board must consist ofat:least one Civilian Member and one Uniform ;
Member but the Chief Stewdrds and Stewards shall strive to make the 5
membership of the Plan Bmaxd representative of the membership of the L
Association and attempt to have five who are Uniform Members and two who are
Civilian Members. To be ellgﬂile to serve on the Plan Board, a candidate must

have ’ attended at least seyén of the last twelve General Meetings of the
Association.
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53  Each Plan Board member shallserve for a term of two years and at the first
election held after the approval .of amendments to the Regulation in 1997 three
positions shall become vacant jand in the next election two and thereafter in each
alterngte year three, and then two positions shall become vacant so as to ensure
that all of the positions do not<b¢come vacant in any one year. Should-the number
of Plin Board members be ineredsed to seven then three positions shall come

].
open at the next election held dumng the year after the increase and four the next ;
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year and thereafter in each rél-tsjéﬁate year three and then four positions shall be
vacant, ‘-

Each Plan Board member is gxplected to attend the regularly scheduled meetings
of the Plan Board. In the'gvént a Plan Board member is absent from three or
more consecutive meetings ofithe Plan Board without prior authorization from the
Chair or Vice-Chair, his or Her i?psition shall be declared vacant.

In the event that a memben tesigns from the Plan Board or a position becomes

vacant for any reason, the Cﬁiéﬁ’ﬁtewards and Stewards may replace the member
for the balance of the term ofthat member’s.

The Plan Board shall select a-Chair and a Vice Chair from among its members.
The Chair shall be responsible .

a) to call meetings of the P}an Board, as required; and

b) to chair the meetings. |

H

The Plan Board may also app‘eiﬁt a legal advisor as a non-voting member of the
Plan Board. S

The Director of Legal Servwes of the Association shall be a non-voting member
of the Plan Board and shall actagfits Secretary.

Under the Chair’s direction, the Director of Legal Services shall be responsible:

a) to maintain proper records-of the Plan;
b) to ensure necessary cIei’:i“"p%fl and other assistance is provided to the Plan:
¢)  toprovide necessary information to Members; and

d) to conduct the day to day affairs of the Plan, subject to the policies and

procedures approved: by“the Plan Board and the provisions of this
Regulation. :

The Plan Board is responsible-j-fgj‘rf}carrying out the purpose and intent of the Plan.
The Plan Board may institufe-policies and procedures and develop appropriate

forms-in order to give effect to;thg-purpose and intent of the Plan, and in order to
insure that the Plan finctionsin an efficient and effective manner.

The Plah Board shall on beha!fj’tjf:‘ithe Plan retain or employ on a full time basis a
Manager of the Plan and such bthigr agents or employees as it deems necessary to
carry out the objects and intent of the Plan, who shall be paid by the Criminal
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' Bage: 10

Fund and the Civil Fund i‘n:",‘sﬁj;h proportion as the Plan Board in its sole and
absolute discretion sees fit. ‘

The Plan Board may retain adawyer, at the expense of the Plan, to provide it with
an opinion concerning any matter that comes before the Plan Board.

PARA. 7: AMENDMENTS TO THE PLAN'

The Plan provisions may bt’;n&@?ﬂdc&d only by the Plan Board, upon approval of
the Board of Directors of the Association and after a vote of the Association in
accordance with the Constitution, {emphasis added. ]

PARA. 8: THE LEGAL ASSISTANCE FUND

8.1

a)

The Uniform members)of the Association shall pay, in addition to the dues
specified in subsectiori 2.5.6 of the Constitution and By-laws, a special
assessment 0.10% of the bi-weekly rate of pay of a First Class Constable
of the Service per pay.towards the Criminal Fund and 0.18% of the bi-
weekly basic rate ofaiFirst Class Constable of the Service per pay towards
the Civil Fund, for a total of 0.28% of the bi-weekly basis rate-of pay of a
First Class Constable &f the Service per pay, and the Civilian members of
the Association shalt pay, towards the Criminal Fund, in addition to the
dues specified in sibségtion 2.5.6 of the Constitution and By-laws, a
special assessment of 0.08% of the bi-weekly rate of pay of a forty hour,
top grade, class four clérk of the Service per pay, These monies and any
reimbursement moniesipaid by Members for financial assistance under the
Plan shall be kept astia distinct account and hereafter referred to as the
Legal Assistance Fopdi(the “Fund”) this Fund shall be made up of the
Criminal Fund and thé'Civil Fund and funds collected and reimbussements
received shall be paid:intd each depending on whether or not the collection
or reimbursement wgs:in relation to a criminal matter or a civil matter.

PARA. 9: THE LEGAL ASSISTANCE FUND

9.1

In the event that there are mbg@*,tﬁan sufficient monies in either the Criminal Fund
or the Civil Fund to cover the'anticipated obligations pursuant to Part {1 or Part Il
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hereof, the Fund Administratofs may recommend to the Plan Board a reduction in
the amount otherwise payable:by: way of Association special assessments or dues,
but apy reduction in the amotmt otherwise payable to the Fund must first be
approved by the Board of Directors of the Association and the membership at a
General Meeting in accordance:with the Constitution.

92 The Ghair of the Plan shall bé-ir'ésﬁonsible

a) to meet with the other Furid Administrators as required:;
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b) 10 ensure proper recéo'rﬁg of the Fund are maintained,

¢) to ensure that reports.of the financial position of the Fund accurately
reflect the current positioft of the Fund; and

d) to ensure proper coﬂdtg'ct of the day to day affairs of the Fund, subject to

the policies and progedizres approved by the Fund Administrators or the
Plan Board. 3

9.3 The Fund Administrators may :ij'iastitute policies and procedures in order to give
effect to the purpose and intedit of the Funds, and in order to ensure that the Fund
operates in an efficient and effective manner.

PARA. 10: FINANCIAL ASSISTANCE BENEFITS PLAN

10.1  The Plan Board has the complete discretion to determine what if any monies are
to be paid for legal representation or otherwise under the provisions of this Plan.
A Member does not have any fight to financial assistance for legal representation
in relation to criminal or civilkfiiéiter or for civilian support. A Member does have

the right to apply to the Plan'and to have his or her request fairly considered by
the Plan Board.

10.2  The decision of the Plan Boargis final, subject to the discretion of the Plan Board
to reconsider its decision. * A; Member does not have any right to appeal the
decision of the Plan Board to.alic membership of the Association, to the Board of
Director of the Association, or otherwise. [emphasis added.]

[10]  The purpose and intent of the provi_é;ibhsi governing the Plan Board are clearly to insulate
the funding of legal assistance for association members from outside influences, in 2 word, to
have it operate independently of the TPA Board:

[11] Nowhere within the four corners of the Lonstitution can one find a provision giving the
TPA Board of Directors the right to dissolve the Plan Board or for that matter, any committee of
the TPA Board. The TPA Board’s decision to include in the impugned January 25, 2007
resolution the expression of an intention to revise Regulation No. 7, is indicative of the TPA

Board’s recognition that the structure of the Plan Board would, in some way. fetter the TPA
Board’s discretion. :

[12] Counsel for the TPA Board takes the: view that no matter how the Plan Board is
described, it is no more than a committee of the TPA, and, therefore, subject to s. 3.2.11 of the

Constitution that provides for the removal of:any member of the various commitiees at any time
at the discretion of the TPA Board.

[13] I note that thérafters of the Constitution.did not classify the TPA Board as a committee,
while they established numerous other commitfees, e.g. the Bargaining Committee, the Chair and
Sick Benefits Comminee, the Constitution Committee, the Family Assistance Program, the
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Finance Committe¢, the Grievance Comytittee, the Job Evaluation Committee, the Medical
Committee and the Membership Committee” One such committee, “the Bargaining Committee”

is specifically designated as the Agent for:the Association in all negotiations with the Police
Services Board. ‘

[14] Notably, even under article 3.2.11, .véhi'i'e “Any member of the various committees may
be removed at any time at the discretion dfithe Board”, there is no provision for the dissolution
of 2 committee. Admittedly, by removing: committce members seriatim that object may be
achieved, but such conduet must surely be subject to good faith considerations.

[15]1 In other words, I do not accept the Plan Board can properly be described as a committee
of the TPA Board.

[16]  That does not, however, end the enquiry, as it may well be possible to clothe a particular
committee with the kind of authority that, mayiinsulate it from dissolution or some such assault
frorm the TPA Board. For example, in the éffart to improve corporate financial ethics in North
America in recent years there has been 3 trend to appointing independent directors or financial
officers with the objective, not only of enhancing probity, but also protecting CEO’s from their
own excesses. It is not too difficult to conceive of a corporate constitution or structure that
would severely limit the control of the Board‘of Directors over such a commitiee.

[17]  The respondent raised a very pragmalic.issue of how to handle rogue behavior, whether
illegal or merely unethical, on the part of a member or members of the Plan Board.

(18] Under the Corporations det or at common law, the Board of Directors of a corporation,
usually acting through the CEO or the CEO in ‘his own right, has not only the right, but also the
duty, to remove officers or employees for illegal or unethical conduct or indeed to demand the
resignation of other board members for such conduct.  Why then, counsel asks, does the
President of the TPA Board not have the #ight to dissolve the Plan Board for conduet the
President considers either unethical, illegal, or for that matter, merely contrary to the best
interests of the Plan? The answer [ believe is that the drafters of the Constitution seem to have

anticipated the need for a disciplinary mechanism. They, therefore, enacted certain provisions to
deal specifically with discipline.

[19]  Section 7.2.1 provides that any member may be penalized for committing any one or
more of a long list of violations. Section 7.3.1. Q'rovides that any allegation against a-member for
any of those violations must be submitted in writing to the TPA Board. Then follows a
procedural guide giving the offending member.an opportunity to respond, providing for penalties
and a first appeal to the TPA Board and a second appeal to the special general meeting.

[20]  The Constitution further provides for-the calling of special general meetings. Section 5.6
provides as follows:

5.6.1. The Board may, at any tims, #nd shall upon a requisition made in writing by fifty
or more members, convene a Spegial General Meeting.
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5.6.2. The requisition shall expreés';‘ﬁ;{c’z object of the meeting proposed to be called and
shall be given in writing to the Vice President.

5.6.3. The Board shall within seven,days give writlen notice to the member causing the
requisition to be given or the. member first named in the requisition stating the
Board’s intention. Where thé Board intends to call a Special General Meeting,
notice of same shall be giveniagiprovided in this Section.

3.6.4. Upon the failure of the Boar'détg‘ comply with this Section, the requisitioner or any
fifty members may after the-expiration of seven days themselves convene a
Special General Meeting upon .notice being given as provided in this Section.

Sucki meeting shall be as capiable of transacting business and of acting on behalf
of the Association as if callediby the Board.

5.6.5. Except as provided in subsééﬁéél 3.6.6., notice of any Special General Meeting
shall be posted on the noticeboards of each Unit ten days before the date of the

meetiig and shall specify any business to be transacted, the place, the date and the
ume of tlie meeting. .

5.6.6. Where, in the opinion of the'Bdard, an issue arises that warrants the immediate
attention of the membership-;'.,tﬁe Board may call a Special General Meeting
provided that every reasonable #ffort is made to notify the membership and not
less than 48 hours notification.isigiven.

[21]  The individual: elements of the Cofistitution are linked to the others, and must be
interpreted by reference to the structure of the Gopnstitution as a whole.

[22]  There is no hasis for the respondent-’ﬁibéiief that, without the “power of dissolution”, the
Directors of the TPA Board would be unableito effectively perform their critical governance
functions of protecting the vital interests ofithe entire Association from rogue conduet.

[23] It is also important to recognize that-ddherence to the rule of law, and in- particular,
Charter values, infuse the interpretation of Canadian law. Arbitrary use of power is not

encouraged in the governance of institutions and particularly those having a significant public
interest component,

[24]  Of the many submissions of the appﬁéam’s with which I agree, I refer specifically to the
following from the applicants’ factum:

51. By bjécoming a member of ah grganization, such as a professional assogiation, the
member subjects him or hergelf'to the Constitution of the Association. An officer

or director, in particular, must uphold the Constitution and make use of the
procedures contained therein.

Reference: Tayior v. Atkinson;'(1984] 0.1. No. 399 (H.C.J.) at para. 103,

JUGDES ADMIN RM 334 416 327 5417 P.14-18
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53.

57.

59.
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As stated by the Ontario Hi:gl;‘.?@qurt of Justice [and more recently cited by the
Ontario Court of Justice]:

It appears to me that the members of a trade union having
expressed their wﬂlmgnéss to be bound by the constitution
to which they have pi,eﬂged themselves are entitled to
require that the offibeéts of their union adhers to that
constitution, and that the officers of their union will
conduct thexr election insstrict conformity to the rules and
without departure ther:-:fmm

Reference:  Stamos v. Belanger, Hotel Employees and Restauramt Employees

International Umtm v. Belanger, [1994] O.J. No. 2205 (Gen. Div.) at
para. 39.

Howard et al. v. Raryinton ef al., [1971] O.J. No. 16923 (H.C.J.),

Because the constitution of a: j}'rd'fessional association forms the conttact to which
its members are bound, the dl’ﬂediors as representatives and administrators of the
professional association, have &' special obligation to adhere to its provisions.
Failure to do so will render a:ditector’s act a nullity. A member of a union has
standing to challenge an act of#he board that violates the constitution.

Reference:  Stamos v. Belanger; Hotel Employees and Restaurant Employees
International Union.v, Belanger, supra.

By attempting to dissolve the: ‘Plan with the January 25, 2007 resolution, the TPA

Board breached the procedufe:specifically set out in the TPA Constitution, statute
and the Rules of Order generally

Firstly, an important mdependﬁnﬂy functioning arm of the TPA, namely the Plan,
cannot be dissolved by a res.olut;on passed and voted on by only TPA directors.
Resolutions are used with respect to subject matter that is of less importance or of

a temporary nature. Moreove:ﬂ, 4 board cannot pass a resolution for which it has
no statutory or constitutional, auﬁhonty

Reference: Mackenzie v. Maple Mountain Mining, [1910] O.). No. 192 (C.A.) at
para. 14.

Hartley R. Nathaii,-iQ.C., Nathan's Company Meetings Including
Rules of Order, 6™ eci (CCH Canadian: Toronto, 2005) at 69-70.

Second, the restrictions piach on the authority of the TPA Board are not limited
to thoae of the TPA Constitutipn.’ The Corporations Act provides that dixectors of
a corporation may pass by-laws that are not contrary to the letters patent or
supplementary letters patent to regulate the particular affairs of the company.
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These by-laws are of no foi)ié:?f:%éhd effect if not confirmed by the membership.
The TPA Board did not purpeit d pass a by-law nor could they have passed a by-
law that was contrary to the:"I"PA)‘ Constitution.

Reference: Corporations Act; R.S.0. 1990, c. C.38, sec. 129 O {.:5
. L
. iy
60.  Whike the board may manage:the particulars of the affairs of the company, the L3
board may not by resolution drastically alter fixed policy and, as is the case here, :
thereby attempt to dissolvg. & service integral to the membership.  The
Corporarions Act affords dieSters the flexibility to respond to issues that arise in

the fact of the corporation., However, as provided by section 129 (2), the
corpération’s members hold the tltimate control and direction of the corporation,

e

St
R e

.t

Refevence: Corporations Act; RSO 1990, ¢. C.38, sec. 129 (2) b

64.  Part X of the TPA Constitifion sets out the procedure for amending the TPA e
Constitution, By-laws, and. Rbgujations. Pursuant to subparagraph 10.1.1, any SR
amenidment to Regulation No. 7, or any other Regulation for that matter, requires
a twoethirds majority vote of ih’bige members present at a General Meeting. Notice
must be provided of any propesed change or amendment twenty-one days in
advance of the meeting at whith-the change is to be voted upon.

Reference: TPA Constitutiondt paras. 10.1.1 and 10.1.2. :

[25] The procedure for amending an ant:-iga set out in Part X of the TPA Constitution as - :
follows: = ¢
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10.1.1 Any General Meeting may amqnd, repeal or re-enact the Constitution and By-
laws and the Regulations attached thereto by a two-thirds majority of the votes of
those present and voting su;bj',é.pt,. however, to the notice having been given as
hereinafter set forth. In additign, in order to amend Regulation 9, the proposed
amendment must first have beenlapproved by the Board of Administration of the
Finangial Assistance for Legal Services Plan & Fund and the Board of Directors
in accordance with Regulations7, -
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10.1.2 Notice of any proposed chang or amendment to the Constitution and By-laws
and the Regulations attached ithereto shall be given to the Vice President in
writing, at least twenty-one days before the meeting at which such change is to be R
votedupen. The Vice Presidéint;shall include such notice of proposed change in B
the notice calling the said meefing, ‘
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10.1.3 Notwithstanding the provisiﬁﬁé\ in subsection 10.1.1, the Regulations of the
Constitution and By-laws may*be amended from time to time by the Board
providing that such amendments are to increase any or all of the benefits as
presctibed in such Regulations.”

10.1.4 The Regulations to the Constitition and By-laws may be repealed, amended or re-
enacted in the manner provided in subsection 10.1.1, for any reason, and when it

is deemed prudent to reduce any or all of the benefits prescribed in such
Reguiations,

[26] It is my view, expressed with the Jépﬁmpriate caution demanded on such a difficult
question, that the January 25, 2007 resolution digsolving the Plan Board is not authorized by, and

s contrary to the Association’s By-laws or' Regilations and is an wu/fra vires act. See Howard et
al. v. Parrinton et al,, supra, where Stark J, said;at para. 8:

It was contended by the defesidiants that as a general rule Courts
will mot interfere with the it$smal management and internal
activities of unions unless theré jg proof of fraud or ultra vires acts.
But the Courts have frequently jinterfered where therc have been
important departures from the/constitution which, in effect, forms
the contract which the members of the union make with one
another and upon which they are’entitled to rely.

DISPOSITION

(27] I, thercfore, grant the application anti?a‘i‘léthe relief that flows naturally from a finding that
the impugned January 25, 2007 resolution wag; ultra vires the TPA Board,

COSTS

[28]  Subject to any agreement between the paities, brief written submissions on costs are to be
made within 60 days of the release of these reasens.

'
'

///(ﬁ'if

Pitt J.

Released: February 27, 2007
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